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A Message From The President 


Your President attended the mid-winter meeting, in Chicago 
on February 19-20, of the National Conference of Bar Presi- 
dents, where he heard stimulating and challenging papers and 
reports from leaders of the bar in other states. The interchange 
of ideas which takes place at meetings of this kind develops new 
approaches to our profession’s problems with inevitable, though 
sometimes unrealized, benefit to the participating associations. 
I hope that our Association will continue to support the National 
Conference and take an active part in its proceedings. 

His friends throughout the state were saddened by the pass- 
ing on February 26th of the Honorable Robert Lee Tullis, Dean 
Emeritus of the Louisiana State University Law School. Dean 
Tullis was one of the great Civilians of our day and was known 
and loved by every lawyer in Louisiana—particularly by those of 
us who were privileged to attend the L. S. U. Law School while he 
was still its Dean. I know that every member of our Association 
joins me in extending to his son and to his widow—the lovely lady 
who was his constant companion for so many years—our deepest 
sympathy. 

Memorial services for the late Judge Louie W. Strum of the 
Fifth Circuit Court of Appeals were held in Jacksonville, Florida, 
the city of his residence, when that Court convened there on 
February 28th. These services were arranged by the Jackson- 
ville Bar Association and were presided over by a Court com- 
prising Chief Judge Joseph C. Hutcheson, Jr., Judge Elbert P. 
Tuttle, and Judge Ben C. Dawkins, Sr. Speakers included 
Jeaders of the Florida bench and bar who had been associated 
with Judge Strum throughout his career and also representatives 
from all of the states comprising the Fifth Circuit. Your Asso- 
ciation was represented by the writer, who made brief remarks 
on behalf of the Louisiana bench and bar. 

Lawyers Week—sponsored by The Southwestern Legal Foun- 
dation at Dallas—is scheduled for April 19-23. Our Attorney- 
General, Mr. Fred S. LeBlanc, has been asked to preside at one, 
and your President to take part in another, of the panel discus- 

‘sions which make up the program on Friday, April 22nd, on the 
Administration of Criminal Justice. It is hoped that some of 
you may find it possible to attend some of these meetings. 

Elsewhere in this issue will appear news of the annual meet- 
ing which will convene in Biloxi, Mississippi, on Monday morn- 
ing, May 2nd, and extend through noon on Wednesday, May 4th. 
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I will not comment here on the convention plans other than to 
remind you that a reception is being planned for Sunday evening, 
May Ist, and to urge that everyone who can possibly do so will 
arrange to arrive in time for that function. This will provide 
an opportunity for us to renew old acquaintances and make new 
ones in advance of the meeting itself and will also enable every- 
one to be on time for the opening session Monday morning. 


While on the subject of the annual meeting, I should mention 
that the Fourth District Bar Association has authorized me to 
extend to our Association an invitation to hold its 1956 meeting 
in Monroe. It is felt that the hotel facilities in the writer’s home 
town will be adequate to accommodate all who may attend with 
reasonable satisfaction and comfort; and the lawyers of my area 
would welcome the return of the convention to North Louisiana. 
I mention this invitation now so that members of the Association 
can discuss this subject while in Biloxi and express preferences 
as between holding the convention in Monroe or continuing to 
hold it on the Gulf Coast. Your views on this question will be 
welcomed. 

This is the last of these messages which I shall have the privi- 
lege of bringing you, since Volume III of your Journal will be 
published after my successor has taken office. In relinquishing 
responsibility for filling this page, I want to express my appre- 
ciation to all of you for the opportunity which has been mine of 
serving as your President. This has proved to be an experience 
which I wish could be shared by every member, since it has 
brought me into close association with so many fellow lawyers 
all over the state and has taught me that members of our pro- 
fession are the finest people to be found anywhere. Particularly 
do I want to acknowledge to the officers and members of the 
Roard of Governors who have served with me during this year 
and to Steve Mascaro, our tireless Assistant Secretary, and his 
efficient staff. mv gratitude for the support and co-operation 
which they have extended me on every possible occasion. 


f*. 





Claitor’s Book Store, 241 North St., Baton Rouge, is now able 
to handle the binding of vour Louisiana Bar Journals, it was an- 
nounced recently. The firm has been doing all the binding for 
the Louisiana Law Review Association, at a price of $4 per 
volume, and Robert G. Claitor now offers to bind Volumes 1 and 
2 of the Louisiana Bar Journal into a single book for a charge of 
$3.50. Mr. Claitor guarantees 30-day-delivery. 


4. 
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Convention News 


The General Committee advises that plans for the Associa- 
tion’s 1955 annual meeting, to be held at Biloxi on May 1-4, are 
progressing. 

The registration desk will open shortly after noon on Sunday, 
May Ist, for the benefit of early arrivals, and will be re-opened 
on Monday morning and Monday afternoon for the convenient 
registration of late-comers. The first business session—a joint 
meeting of the Louisiana State Law Institute and the Louisiana 
State Bar Association—will be called to order promptly at 9:30 
a.m. on Monday, May 2nd. Following the invocation, the pre- 
liminaries will include welcoming remarks by a representative 
of the Mississippi Bar and a response by an outstanding member 
of our own Association, to be followed by the annual message 
to the Louisiana State Law Institute from the Supreme Court of 
Louisiana, which will be delivered by a member of that Court. 


Joint Introductory Session 
Features of the morning program will include reports by the 
President and the Director of the Louisiana State Law Institute 
and the annual message from the President of the Louisiana 
State Bar Association, as well as an address by Mr. Lloyd Wright, 
President of the American Bar Association. 


Institute Program 

The Council of the Law Institute will hold a luncheon meeting 
in the Sun Room immediately following the close of the morning 
session, following which the program Monday afternoon will be 
wholly in charge of the Institute. This will feature a review of 
the Institute’s work for the past year in preparing a revision of 
the Louisiana Code of Practice and the speakers will include 
Mr. Leon Sarpy, Mr. Leon D. Hubert, and Dr. Henry G. Mc- 
Mahon, the reporters on the revision project. The Institute’s 
meeting will be concluded by its annual banquet which is sched- 
uled for Monday evening, tickets to which will be made available 
to all delegates and their ladies. 

All day Tuesday will be devoted to meetings of the Sections, 
the schedule for which is not yet complete but which will be 
announced in due course. 

The general session of the convention on Wednesday morn- 
ing will be largely taken up with the conduct of the routine and 
special business of the Association. At this meeting reports will 
be received from the various committees of their year’s work 
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and any business will be conducted which properly should come 
before the meeting. 


Convention Speakers 

This session will be highlighted by two addresses; one, on 
a subject yet to be announced, by Mr. Leonard E. Read of Irving- 
ton-on-Hudson, New York, President of The Foundation for 
Economic Education, Inc., and the other on the subject of “Legal 
Education and the Bar” by Professor Maurice T. Van Hecke of 
Chapel Hill, North Carolina, who is a nationally known educator 
and is President-elect of the Association of American Law 
Schools. Professor Van Hecke is spending the current semester 
at Baton Rouge, where he is giving a series of lectures at the 
Louisiana State University Law School, and the Association is 
quite fortunate in being able to procure him as one of its 
speakers. 

The last item on the agenda will be the induction into office 
of next year’s officers, who include Mr. W. W. Young of New 
Orleans, President; Mr. Clarence L. Yancey of Shreveport, Vice- 
President, and Mr. Robert E. LeCorgne, Jr., of New Orleans, 
Secretary-Treasurer. 

The business sessions which have been outlined above will be 
relieved by various social events which are being arranged for 
the entertainment of the delegates and their ladies. The first 
of these will be a reception which is planned for Sunday after- 
noon, May list. This will run from 5 to 7 and all who can pos- 
sibly do so are urged to arrive in time for this function, since 
its purpose is to get the convention underway in an atmosphere 
of friendly conviviality. 

Ladies’ Entertainment 

A Ladies’ Hospitality Corner will be established in the East 
Lounge of the Buena Vista Hotel at which coffee will be served 
on Sunday afternoon and also on Monday and Tuesday, morning 
and afternoon, and Wednesday morning. It is planned that this 
Corner will serve as a gathering point for the ladies where they 
can meet, make their appointments, exchange choice items of 
gossip, and otherwise feel completely at home. Arrangements 
are being made for a number of wives from all parts of the state 
to be in charge here in shifts so that there may be no such thing 
as a stranger at the convention. 

A ladies luncheon and style show will be held on the deck at 
the Buena Vista Hotel on Monday, following;which card tables 
will be set up and all ladies who may desire tu do so can engage 
in a friendly game of bridge or canasta. 
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Annual Banquet 

The annual banquet of the Louisiana State Law Institute, 
previously mentioned, is scheduled for Monday night, in the Hur- 
ricane Room of the Buena Vista, and the cocktail parties which 
are annually planned by the three Law Schools—L. S. U., 
Loyola, and Tulane—will be held Monday afternoon before the 
banquet. Details of the arrangements for these parties have not 
yet been received from the alumni of the institutions involved, 
but the experience of former years is ample assurance that each 
of these affairs will be both enjoyable and well attended. 

Incidentally, it is rumored that Mr. Richard B. Montgomery, 
Jr., our genial ex- (or, as the late Papa Celestin called him, 
“ex-officio”-) President has threatened to arrange a Harvard 
Law School cocktail party for the alumni of his Alma Mater and 
for all others who, like himself, are not alumni of any of the 
three local law schools. 

Various sections and committees are making plans for break- 
fast and luncheon meetings, most of which will be scheduled on 
Tuesday and as to which full information will be available in the 
final convention program. 

Dinner Dance 

On Tuesday evening there will be a dinner dance which will 
get underway in the Hurricane Room promptly at 7:30. Unfor- 
tunately, the familiar face of the late Papa Celestin, who enter- 
tained us so delightfully last year, will be missing, but his 
orchestra will again be with us and you may be assured that 
the music will be every bit as infectious as formerly. After 
dinner, music and dancing will be the order of the evening until 
midnight. 

The final social feature will be a seafood boil and luncheon 
which will be held on the grounds behind the Buena Vista Hotel 
immediately following the adjournment on Wednesday. This 
should be concluded by mid-afternoon, which will allow ample 
time for everyone to complete his respective plans with respect 
to his departure for home. 


Inter-Hotel Transportation 

It is recognized that it is impossible for all who wish to at- 
tend the convention to obtain accommodations in one hotel. As 
a matter of fact, the prospects as of this date are that this will 
be the largest convention the Association has ever held, and the 
facilities of every hotel in Biloxi will have to be drawn upon in 
order to take care of all who plan to attend. As a consequence, 
arrangements are being made again this year to provide trans- 


279 








portation by means of a chartered bus to the Buena Vista from 
all of the hotels in Biloxi. This bus will operate between the 
Edgewater Gulf Hotel and the Buena Vista at times when there 
is calculated to be travel to and from the headquarters hotel. It 
will operate on a thirty-minute schedule, stopping also at the 
Hotel Biloxi and the White House to pick up any delegates who 
may desire transportation from those points. 


Our readers are again reminded that requests for hotel ac- 
commodations at the convention should be accompanied by a 
check for $15.00 payable to the Association as a contribution 
toward the cost of the entertainment features. All space at the 
Buena Vista has been exhausted, but ample accommodations are 
available at other hotels and tourist courts conveniently located 
which will be served by the inter-hotel bus above referred to. As 
of the time this goes to press more than three hundred lawyers 
have indicated their intention to attend the convention and, as 
previously mentioned, this promises to attract the largest regis- 
tration in the Association’s history. 


t) 
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Our Convention Speakers 


Mr. Lloyd Wright, President of the American Bar Associa- 
tion, who will address the general session of our convention on 
Monday morning, May 2nd, needs no introduction to members 
of the legal profession. Suffice it to say that he is a practising 
attorney of Los Angeles, California, where he has served as 
President of the Los Angeles Bar Association and of the State 
Bar of California. He has long been active in affairs of the 
American Ear Association, having served as a member of its 
House of Delegates and of its Eoard of Governors and currently 
is its President. 


The subject of his address has not yet been announced. 

The speakers who will address the general session of the con- 
vention on Wednesday, May 4th, are Professor Maurice T. Van 
Hecke of the Law Faculty of the University of North Carolina, 
and Mr. Leonard E. Read, President of the Foundation for Eco- 
nomic Education. 

Professor Van Hecke was born in Wisconsin, educated at 
Beloit College and the University of Chicago, practiced law in 
Chicago, drafted legislation for the Illinois state government, 
and has taught law since 1920 in various universities. He has 
been a member of the Law Faculty of the University of North 
Carolina since 1928 and served as the Dean of its Law School 
from 1931 to 1941. 

During the last war he was Chairman of the Fourth Regional 
War Labor Board in Atlanta, and in 1950-51 was Chairman of 
the President’s Commission on Migratory Labor. He is cur- 
rently a visiting professor for the spring semester at the Louisi- 
ana State University Law School, teaching courses in equity and 
labor law, and is President-elect of the Association of American 
Law Schools. 

Professor Van Hecke is the author of publications in the 
fields of Equity and Labor Law, including the Fourth Edition 
of Cook’s Cases on Equity, the chapter on Injunction in the Re- 
statement of the Law of Torts, and contributions to a group 
casebook on Labor Relations and the Law. 

The subject on which he will address the convention is “Legal 
Education and the Bar.” 

Our other speaker, Mr. Leonard Read, was born on a farm 
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in Michigan. He claims that his training in economics began 
at the tender age of eight. “My father started me milking cows 


while I was still a small boy,” he says, and continues: “I learned 
the relationship between hard work and a quart of milk. All 
else in economics is but embellishment of this primary lesson.” 
Having the background of a 102-hour workweek from age 11 to 
18, he maintains that “economic progress, not law, has lessened 
child labor.” 


At 19, Read’s formal education was interrupted by his entry 
into World War I as an airplane mechanic with the American 
Expeditionary Forces. After the war, he sold insurance, worked 
as a cashier, then opened his own produce business. In 1927 he 
began a career in Chamber of Commerce work, starting as sec- 
retary of one of the country’s smallest Chambers. He was man- 
ager of the Western Division of the National Chamber for 10 
years. In 1939 he became general manager of the world’s 
largest Chamber in Los Angeles. His work there won him the 
executive vice-presidency of the National Industrial Conference 
Board. He left the NICB in 1946 to head the work on the Foun- 
dation for Economic Education, whose headquarters are at Irv- 
ington-on-Hudson, New York. 


“The Foundation,” says Read, “is an institution dedicated to 
explaining the basic principles which underlie willing as opposed 
to unwilling exchange, to the proposition that individual choice, 
expressed in a free market, is the essence of liberty and the 
source of progress. Explaining the nature, the function, the 


manner in which government should be limited is a necessary 
preface to understanding freedom of choice and, therefore, is a 
primary Foundation purpose.” 


Mr. Read will arrive in Biloxi via Houston and New Orleans 
after making addresses in Texas to the annual meeting of the 
Texas Medical Association and Texas Wesleyan College. The 
subject on which he will address our Convention is ‘“How to Get 
Action for Liberty.” 


It is believed that all of these addresses will be worthwhile 
and of lasting interest to the entire membership. 


4). 
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Professional Ethics 


Response of James G. Schillin, President-elect, New Orleans Bar 
Association, to address of welcome by Simon Herold, 
President, Shreveport Bar Association, at 
Shreveport, La., January 28th, 1955. 


It is my high privilege this morning to bring to the Shreve- 
port Bar the felicitations and good wishes of the State Bar 
Association, and, of course, to thank Mr. Herold for the warmth 
and cordiality of his welcome. To come to Shreveport is always 
a pleasant experience, and to say something complimentary to 
the members of your local Bar is not a difficult task. There 
is no more virile segment of the Rar anywhere than can be 
found in this section of the state. You have a strong, enterpris- 
ing, self-assertive, and courageous Bar in Shreveport. 

This is the Fourth Louisiana Conference of Local Bar Asso- 
ciations, and we must not let the occasion pass without express- 
ing the gratitude of the State Bar Association to those members 
of the Bar who have given such trojan service to the objectives 
of these conferences, and who make these meetings possible. The 
strength of the profession, just as the strength of a nation, is 
drawn from its roots at the local level. There is where the 
problems usually arise to perplex lawyers in their relations to 
the profession, the Judiciary, and the State. It is heartening to 
find so many busy and capable lawyers giving their time and 
talents to these undertakings. 

The enterprise of your local Rar can be best illustrated by 
the following simple episode: 

As Chairman of the Supreme Court Committee on Disbar- 
ment, it was my unpleasant duty to hold a hearing a few years 
ago for the purpose of investigating the professional conduct 
of a lawyer in an adjacent area who was finally disbarred. I 
asked a member of our Committee and a distinguished lawyer 
from this section, Mr. Moreland Meadors, to survey the situation 
in order to ascertain if a few lawyers would testify concerning 
the character and reputation of the respondent, who himself had 
raised the issue of his good character. Mr. Meadors accom- 
plished what I thought was an impossible feat—some twenty- 
four prominent lawyers courageously came forward to give 
sworn testimony against the character and professional reputa- 
tion of this man. It has been my discouraging experience that 
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while the vast majority of the members of our profession are 
anxious to have its great traditions maintained, many are un- 
willing to assume more than a passive role in this connection, 
for one reason or another. 


So, while the incident of which I have spoken may appear 
trivial to many, our Committee thought it represented a genuine, 
realistic contribution to the upliftment of the Bar, and demon- 
strated that, when necessary, lawyers can be very vocal in up- 
holding the dignity of the profession. 


The function allotted to me this morning does not embrace 
a detailed discussion of the problems which beset our profession, 
but I hope I may be forgiven for using this forum to express my 
personal views on some matters close to lawyers and to judges 
concerning which we hear very little these days. 

I would like to call your attention to the first Canon of Pro- 
fessional Ethics of the Canons of Professional Ethics adopted by 
the American Bar Association. It is likewise the first Canon 
of Professional Ethics, embodied in the Articles of Incorporation 
of our State Bar Association, which now form part of the rules 
of the Supreme Court, and of course have the force of statutory 
law. Canon 1 reads as follows: 

“The Duty of the Lawyer to the Courts.—It is the 
duty of the lawyer to maintain toward the Courts a 
respectful attitude, not for the sake of the temporary 
incumbent of the judicial office, but for the mainte- 
nane of its supreme importance. Judges, not being 
wholly free to defend themselves, are peculiarly en- 
titled to receive the support of the Bar against unjust 
criticism and clamor. Whenever there is proper ground 
for serious complaint of a judicial officer, it is the right 
and duty of the lawyer to submit his grievances to the 
proper authorities. In such cases, but not otherwise, 
such charges should be encouraged and the person mak- 
ing them shall be protected.” 

It is no mere accident that this Cannon has been made the 
first, and, as in the case of the Ten Commandments, the greatest 
of them all. The American Bar Association did not hesitate to 
suggest to the courts the following, which is the tenth Canon of 
Judicial Ethics: 

“He (the Judge) should be courteous, especially to 
those who are young and inexperienced, and also to all 
others appearing or concerned in the administration of 
justice in the court. 

“He should also require, and, so far as his power 
extends, enforce on the part of clerks, court officers 
and counsel civility and courtesy to the court and to 
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jurors, witnesses, litigants and others having business 
in the court.” 

It has seemed to me, in recent years, that there is a gradual, 
though slow, tendency on the part of some judges, consciously 
or otherwise, to ignore these praiseworthy injunctions designed 
to protect lawyers, particularly young and inexperienced lawyers, 
from the petty judicial tyranny sometimes practiced against 
them at the Bar. The enormity of these offenses is emphasized 
by the infrequency of their occurrence, because the great body 
of our judges are splendid men with lofty motives, always alert 
to maintain the ideals of the Judiciary and of the profession. 
The young members of the Bar should be continuously told, as 
the Supreme Court of Louisiana itself has ordained in the above 
Canon 1, that while a lawyer should be respectful at all times to 
the Court, the Bar Association, and the Supreme Court, will 
support the right of a lawyer, if he has a just complaint against 
any judge, to be heard before the proper authority. Who is to 
insist upon respect for the profession if the minds of lawyers 
become insensate to the necessity of keeping the law a dignified 
and honorable calling? So, we of the State Association, exhort 
lawyers, especially the young members, to seek the advice and 
protection of the proper committee if they are unjustly aggrieved 
at the hands of the Court. These salutary rules of conduct are 
not innocuous phrases; they are purposeful and, when properly 
applied, will put an end to these sporadic abuses of power. 


Courts themselves will not hesitate to give an attentive ear 
to an attorney with a righteous grievance for the reason that the 
offense involves a reflection upon the entire body of the Ju- 
diciary. 

I suppose it is unnecessary to add that, while I make these 
observations in Shreveport, they have no special application here 
so far as I am informed, because I know of no incident that has 
ever happened here to invoke this rule of conduct. 


There is another provision of the Supreme Court rules, which, 
if generally understood by the profession, is seldom by them 
called into practice. I refer to Section 13, Advisory Opinions, 
which reads: 

“The Committee on Professional Ethics and Griev- 
ances shall have authority to render advisory opinions, 
ex parte, on questions of professional ethics, under the 
rules contained herein or amendments thereto. No 


member of the bar of this state shall be subject to 
disciplinary measures for any action on his part who, 
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prior to such action, had received from the Committee 
its written opinion that such action was justifiable or 
permissible under the rules of professional ethics 
adopted to govern the professional conduct of members 
of this Association.” 

This Conference can perform another service by calling this 
provision to the attention of the local Bar Associations, so that 
the local lawyers may avail themselves of the authority and 
desire of the Committee to give these advisory opinions. 


Recently, Mr. Cadwallader of the Baton Rouge Bar asked 
for an opinion on the propriety of lawyers advertising that they 
are about to commence practice, or to change the location of their 
offices, or that they were entering or leaving the military service. 
The Baton Rouge Association has a rule different from the one 
adopted by the American Bar Association and by our Ethics 
Committee. Other local associations could assist by such activi- 
ties and possibly some uniform rule can be developed on this 
score. 


In the past, the work of the Ethics Committee has been seri- 
ously hampered by a lack of funds. We have been in consulta- 
tion with the Court, and the Chief Justice has assured us that 
an effort will be made to provide the Committee with additional 
funds to carry out its important work. This appears to be an 
appropriate occasion to publicly thank the Court for its as- 
sistance. 


Thank you again, Mr. President, for this opportunity. The 
State Association looks to the future with confidence that out of 
these gatherings will come many advantages certain to redound 
to the benefit and enlightenment of the profession. 





.) 
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Louisiana State Bar Association 
Board of Governors 


1955 - 1956 


The following have been elected as officers and members of 
the Board of Governors of the Louisiana State Bar Association 
for the year 1955-1956: 


President 
William Waller Young, 825 Whitney Bldg., New Orleans 


Vice-President 
Clarence L. Yancey, 1500 Com’! Nat’! Bk. Bldg., Shreveport 
Secretary-Treasurer 
Robert E. LeCorgne, Jr., 1808 Nat’] Bk. Com. Bldg., New Orleans 
Retiring President 
Thomas W. Leigh, Bernhardt Bldg., Monroe 


First and Second Congressional Districts: 
Mark W. Malloy, 1815 Amer. Bk. Bldg., New Orleans 
Joseph McCloskey, 517 Hibernia Bldg., New Orleans 
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Lawyers and Accountants in Tax Practice 
A Statement by the Committee on Professional Relations 
of the American Bar Association 


A booklet entitled “Helping the Taxpayer” has recently been 
published and distributed by the national organization of certi- 
fied public accountants. This published material incorrectly 
states the position of the legal profession concerning the proper 
activities of lawyers and accountants in tax practices. In addi- 
tion, it fails to state correctly the nature of federal tax problems 
and the procedures involved in the disposition of tax contro- 
versies. 

It is regrettable that the booklet and other material published 
by the American Institute of Accountants fail to inform the 
public and the members of the Institute as well, of the agree- 
ment which was entered into in 1951 between the American Bar 
Association and the Institute as to the proper roles of lawyers 
and accountants in advising and representing taxpayers. This 
failure, which is difficult to understand, creates “confusion” 
where none exists. The public is asked to form a judgment on 
an incomplete statement of the facts. 

The purpose of the present statement is to set the record 
straight as to the true nature of federal tax problems and the 
remedies available to taxpayers. It is also intended to state the 
position of the American Bar Association as to the respective 
roles of lawyers and accountants in advising and representing 
clients with respect to tax matters. 

Tax practice covers many different types of federal, state 
and local taxes, including income, estate, inheritance, gift, fran- 
chise, sales, excise and real estate taxes—to name but some. The 
comments herein made will be directed toward federal income 
taxation since the problems arising therefrom are of the most 
general interest. However, much of what is said about assisting 
taxpayers with respect to federal income tax matters will have 
equal application to the other types of taxes. 


THE FUNCTIONS OF THE LAWYER AND 
THE ACCOUNTANT 
Tax matters may involve questions of law, questions of 
accounting, or both. The American Bar Association and the 
American Institute of Accountants in 1951, after long consid- 
eration, entered into a Statement of Principles defining the 
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proper roles and functions of lawyers and certified public ac- 
countants in the field of federal income taxation. A copy of this 
Statement of Principles is appended hereto and attention is 
invited to its provisions. This Statement of Principles defines 
the respective roles of the lawyer and the accountant in tax prac- 
tice, not from any selfish standpoint of the respective profes- 
sions, but from the standpoint of which profession can best 
serve the taxpayer in a given situation. It is difficult to see how 
a claim of “current confusion” in the matter of tax practice can 
be made by the Institute, since the answer as to the proper role 
of lawyers and accountants in almost any area of tax practice 
can be found in the Statement. 

The Statement of Principles clearly recognizes that in certain 
areas of tax practice the interests of the client are best served 
by the professional skills of the accountant. However, when the 
client’s problem involves the application of legal principles, the 
client will be best served by a lawyer. In some situations, the 
nature of the problem is such that the skills of both professions 
are required. The taxpayer, of course, is interested only in 
having the best possible professional assistance in resolving his 
tax problem, and this objective was what the two professions 
had in mind at the time they promulgated the Statement of 
Principles. 

ADVOCACY VERSUS FACT-FINDING 

The lawyer’s role is to advise his client with respect to the 
legal principles—whether contained in statutes or administrative 
regulations or developed through court decisions—applicable to 
the client’s cause, and to defend or espouse that cause by argu- 
ment. The defending or presenting of a client’s case by ar- 
gument is known as the art of advocacy. To prepare for it, the 
lawyer must meet high standards of legal education and training. 
The term “practice of law” embraces not merely the conduct of 
litigation, but the furnishing of advice or service requiring the 
use of legal knowledge or skill. 

The role of the accountant, on the other hand, is that of an 
impartial expert fact-finder, who reports and certifies account- 
ing facts and figures, and counsels on accounting methods, pro- 
cedures and principles. “It is the peculiar obligation of the 
certified public accountant, which no other profession has to 
impose on its members, to maintain a wholly objective and 
impartial attitude toward the affairs of the client whose finan- 
cial statements he certifies.” (Carey: “Professional Ethics of 
Public Accounting,” p. 13). In this role, the certified public 
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accountant has rightly attained a respected position in the busi- 
ness world. 

It boils down to this—a lawyer should not perform account- 
ing work for the client because he does not have the necessary 
training to give the client the best assistance in this field. By 
the same token, the accountant should not undertake to do legal 
work for the client, whether in advising as to the possible tax 
effects of transactions, in connection with the preparation of the 
tax return, or after the return is filed, because the accountant 
does not have the technical training or experience to do the work 
of the lawyer. 

WHAT IS TAX LAW? 

The material published by the American Institute of Account- 
ants is misleading in that it seeks to give the impression that the 
determination of the taxable income of most businesses and many 
individuals is usually only “a matter of complex accounting 
judgments” which can in most instances be resolved by informal 
discussions with representatives of the Internal Revenue Service. 
The taxpaying public is not well served by this failure to rec- 
ognize the many legal problems which may be involved. 

The fallacy in the Institute’s suggestion that the preparation 
of tax returns, as well as the advising and representing of clients 
in tax matters generally involves nothing more than accounting 
problems, is that the Internal Revenue Code is a law enacted by 
Congress like any other federal law, and that the questions aris- 
ing under many of its provisions are questions of law and not 
questions of accounting. 

THE INTERRELATIONSHIP OF “TAX LAW” AND 
GENERAL LAW 

The term “tax law’ may be applied somewhat loosely to that 
body of law which is concerned with the tax effects of trans- 
actions and activities engaged in by the taxpaying public. “Tax 
law” is not a field of law separate and apart from the general 
body of law. It is not a unique or isolated subject enclosed by 
four walls labeled “The Internal Revenue Code,” “Treasury De- 
partment Regulations,” “Treasury Rulings” and ‘Accounting 
Principles.” It cuts across virtually all branches of law and 
weaves in their principles. A thorough knowledge and under- 
standing of basic legal concepts, legal processes and the inter- 
relation of law in all its parts is essential to the practice of law 
in any of its branches, including the broad area sometimes re- 
ferred to as tax law. 

The general law of the 48 States is interwoven in the body 
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of federal tax law. The laws of the respective states with 
respect to corporations, partnerships, trusts, wills and estates, 
gifts, agency, real and personal property and even divorce, to 
name but some fields of law, must oftimes be applied in getting 
the answer to a federal tax question. Likewise, even though a 
transaction may have a nice and tidy result from a federal tax 
standpoint, consideration must often be given to the impact of 
state law on the transaction or the obligations incurred there- 
under. This fact is all too often overlooked by those who would 
carve out an area of so-called tax law and seek the answers to 
all questions in the Internal Revenue Code or the Treasury De- 
partment regulations and rulings. 


WHEN SHOULD LEGAL ADVICE BE SOUGHT? 


In discussing the preparation of income tax returns and the 
settlement procedures available for the disposition of disputed 
items by agreement with the Internal Revenue Service, “Helping 
the Taxpayer” seeks to leave the impression that there is no 
occasion to consult a lawyer until attempts at administrative 
settlement have failed and the taxpayer decides to resort to court 
action; in short, the argument runs that “law and precedents” 
are unimportant considerations prior to the filing of suit, and 
that administrative settlement negotiations are mere “consent 
proceedings” where the parties engage in horse-trading—seek- 
ing a settlement on a dollar figure that bears no relation to 
legal issues. 

On the contrary, the facts are: 

The assembling and verification of the facts dealing with the 
income producing activities of the taxpayer, which include the 
marshalling of data previously recorded in the taxpayer’s books 
and records, and their proper reflection in the income tax returns 
of taxpayer, are by the very nature of the services and skills 
involved generally in the field of accounting. In many cases 
the statutory requirements are clear and no legal skill is neces- 
sary to understand and comply with them. 


However, there are many other cases when the determination 
of tax liability from the assembled facts involves a substantial 
legal question. Here the skills and services called for are those 
of the lawyer. The difficulty arises when the accountant takes 
on the function of the lawyer in such cases. 


Typical of instances where substantial legal questions may 
be involved in such a determination, and which obviously call for 
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legal skills rather than “complex accounting judgments,” are 
the following: 

(1) May minor children be treated as members of a 
partnership for federal tax purposes? 

(2) Under what circumstances are payments by a 
divorced man to his former wife deductible in the 
computation of his taxable income? 

(3) Does the forgiveness of a debt result in taxable 
income to the debtor? 

(4) Isa given corporate instrument a debt instrument 
or an equity instrument? 

(5) Should the capital gains of a trust be taxed to 
the life tenant or to the remaindermen? 

(6) Does a merger or consolidation qualify as a re- 
organization under which an exchange of securi- 
ties is tax-free? 

Numerous illustrations like the foregoing could be given. 


These are cited merely as examples of situations where the prep- 
aration of a return may involve a substantial legal question. 

If a tax return presents questions of law, it is to the tax- 
payer’s interest that the advice of a lawyer, trained in statutory 
interpretation and in all the fields of law which might bear on 
the problem, be obtained before the return is finally prepared 
and filed. It is just as important to the taxpayer that the correct 
answer be found at this stage as it is to have proper legal advice 
and representation at the time when he “takes his case to court.” 
This is recognized in the Statement of Principles. 

If proper legal advice is not obtained in such a case before 
the return is filed, the penalties may be substantial. Tax defi- 
ciencies carry the high interest rate of 6%. If the error results 
in an overpayment of tax, the Treasury Department is apt to be 
quite reluctant to make a refund and the taxpayer may have to 
initiate costly court proceedings to recover the excess. 


TREASURY NEGOTIATIONS 


When the Internal Revenue agent indicates that in his judg- 
ment additional tax is due and owing, that determination will 
usually be based upon a rule of law. The agent does not pull a 
proposed tax deficiency out of the air. That issue of law must 
be met at the outset with the agent and, if he is not convinced, 
at every step of the succeeding administrative negotiations. Far 
from being “consent proceedings,’ where the parties are seeking 
a “fair” guess as to the proper dollar amount of tax liability, the 
taxpayer must meet the issue raised by the examining agent and 
persuade the reviewing officials that the agent has applied an 
erroneous rule of law. Whether the Treasury representatives 
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are accountants or lawyers, the proper and best presentation of 
the client’s case to the Treasury Department representatives 
requires the use of the lawyer’s skill in the art of advocacy just 
as much as does any court proceeding. The informality of the 
Treasury Department proceeding should not mislead anyone as 
to the true nature of the proceeding. Whether the taxpayer’s 
case is being considered by the Treasury Department or by a 
court, the fundamental issue is the same, namely, what is the 
correct tax liability? 

Of course, if a problem of accounting methods or application 
is involved, the services of an accountant should be obtained so 
as to insure the proper development of the facts and accounting 
theories involved. The legal and accounting professions in the 
Statement of Principles have recognized the proper roles of the 
lawyer and the accountant in settlement negotiations with the 
Treasury Department and the members of each profession have 
an obligation to advise the client as to the type of representation 
which a particular situation may require. 

In short, the nature of the issue should determine which 
technician is best equipped to meet it. But the issue itself must 
be met. The Internal Revenue Service is not authorized to settle 
these controversies on some vague concept of fairness and equity, 
and it will not do so. The taxpayer must convince the Govern- 
ment representatives that, as a matter of law or of sound ac- 
counting, he is right. The final outcome of the controversy may 
well depend not only upon the nature of the issue, but the way 
in which it is met at the outset. 

The rules of practice before the Appellate Division of the 
Internal Revenue Service provide that “The Conferee, in his 
conclusions of fact or application of the law, shall hew to the 
law and the recognized standards of legal construction.” The 
administrative officials of the Internal Revenue Service do not 
operate independently of legal advice. There is a large staff of 
lawyers in the office of the Chief Counsel, many of whom are 
stationed at local regional offices of the Service. Many matters 
are referred to these Government lawyers for legal review and 
advice before final action by the administrative officials who 
are dealing with the taxpayer. 

Another element in the presentation of a taxpayer’s case 
which must be considered is the necessity of marshalling and 
proving all of the material facts. Before entering into settle- 
ment negotiations with the Treasury Department, the taxpayer’s 
representative should analyze all of the law bearing on the case. 


294 

















This involves analyzing the Internal Revenue Code as well as 
other pertinent federal laws and the state laws. In doing this, 
it will be necessary to read the court opinions which have inter- 
preted these statutory provisions. Treasury Department regu- 
lations or rulings will also be considered in this analysis. This 
background of law guides the taxpayer’s representative in de- 
termining the facts which must be developed in order to bring 
about the proper disposition of the taxpayer’s case. In present- 
ing the case to the administrative officials the taxpayer’s repre- 
sentative must necessarily proceed in much the same manner 
as in presenting a case to a court or jury. The difference between 
presenting a case to the Treasury Department and to a court 
or jury is merely a difference in technique; it is not a difference 
in substance. 

A vital consideration in deciding whether a settlement should 
be made is that the determination of the administrative officials 
will be presumed to be correct and the taxpayer, in court, will 
have the burden of overcoming that presumption. In making 
that decision, a lawyer is qualified by training and experience 
to recognize what evidence will be admissible in court, in the 
event of litigation. 

If the Internal Revenue Service will not settle a controversy 
on a basis satisfactory to the taxpayer, the taxpayer has a choice 
of alternatives in submitting the dispute to judicial determina- 
tion: 

Where the taxpayer desires to defer the payment of any 
additional tax demanded by the Treasury Department until after 
the matter has been passed upon by a court, he can appeal to the 
Tax Court of the United States. The pamphlet “Helping the 
Taxpayer” incorrectly reflects the character and function of the 
Tax Court. It suggests that the Tax Court is not really a court, 
but a “referee,” with authority to render any decision it con- 
siders fair. This is an inaccurate picture. 

The Tax Court, while technically a part of the executive 
branch of the Government, is a court in every sense of the word. 
Its powers are wholly judicial in character. It is bound by the 
same rules of evidence and of judicial due process as are other 
federal courts; it may decide only the issues which are formally 
presented to it in the pleadings filed; and its decisions are 
reviewable, just like decisions of the United States District 
Courts, by the United States Courts of Appeals and the Supreme 
Court. The preparation of a petition to the Tax Court requires 
the same skill as does the preparation of a pleading in any other 
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court. The trial of a case before it may be safely entrusted only 
to a lawyer, who is trained in the art of pleading, in the rules of 
evidence, and in the proper marshalling and presentation of the 
evidence pertinent to the issues. In this connection it is im- 
portant to note that the decisions of the Tax Court are reviewed 
by the Courts of Appeals and the Supreme Court only on the 
record made, that is, facts proved, before the Tax Court; the 
appellate courts will not hear or consider new and different 
evidence than was considered by the Tax Court. It is important 
that the taxpayer’s case not be thrown away at the Tax Court 
level by a failure to allege or prove vital facts. 

The alternative to appealing the controversy to the Tax 
Court is to pay the tax, file a claim for refund properly pre- 
senting the issues involved, and then sue for refund in a United 
States District Court or the Court of Claims, where the same 
rules of law apply as in the Tax Court. Appeals from the Dis- 
trict Courts lie to the same United States Courts of Appeals, 
but decisions of the Court of Claims may be reviewed only by 
the Supreme Court. 

The choice of the forum, as between the Tax Court, on the 
one hand, and a District Court or the Court of Claims on the 
other, rests with the taxpayer. The exercise of his election as 
between the two courses open to him may be of critical im- 
portance. 

Recause this choice involves an analysis and appraisal of 
the decisions on the same or closely related issues by each of 
these courts, and because, once the election is made, it may not 
be changed, it is essential that a lawyer’s advice be obtained 
before the choice is made. It is too late to make the choice after 
the case has been started in the Tax Court by the filing of a 
petition. 

WHAT THE CERTIFIED PUBLIC ACCOUNTANTS 

SEEK 

The campaign launched by the American Institute of Ac- 
countants has been on two fronts. 

The major offensive has taken the form of urging the 
Treasury Department to change its long standing rule of not 
interfering with the regulation of law practice by the states. 
Specifically, the Institute has asked the Treasury to delete from 
its rules governing the practice of non-lawyers before the Depart- 
ment the following proviso, which has been a part of the rules 
for over a quarter of a century: 

“# * * nrovided further, That nothing in the regula- 
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tions in this part shall be construed as authorizing 
persons not members of the bar to practice law.” 
The Association’s opposition to the deletion of this provision 


was set forth at length in a statement to the Secretary of the 
Treasury on September 28, 1954. That statement was published 
in the American Bar Association Journal of November, 1954, and 
will not be repeated here, except to reiterate the Association’s 
view that the public interest requires that only lawyers be per- 
mitted to engage in the practice of law, and that the Treasury 
should continue to recognize the primary obligation of the states 
to regulate law practice. 

The second offensive launched by the Institute is in Con- 
gress, where it has secured the introduction of bills which would 
have the effect of granting to non-lawyers a federal license to 
practice law in the tax field. This obviously has the same ob- 
jective as the campaign for getting the Treasury to change its 
rules. 

The reason advanced by the Institute for sponsoring this 
drastic change in the existing rules is that certain state court 
decisions in recent years, it is alleged, have created “confusion” 
as to the proper role of the certified public accountant in the 
federal tax field. In the pamphlet “Helping the Taxpayer,” 
reference is made to five state court decisions. Four of them 
are not named (though they are readily identifiable), and there 
is no statement of the relevant facts in any of these cases. The 
cases in question are as follows: 


The Massachusetts Case: Lowell Bar Association v. 
Loeb, 315 Mass. 176, 538 N.E. (2d) 27 (1943). 

The New York Case: Application of New York 
County Lawyers Ass’n., In re Bercu, 273 App. Div. 524, 
78 N.Y.S. (2d) 209 (1948), affirmed per curiam, 299 
N.Y. 728, 87 N.E. (2d) 451 (1949). 

The Minnesota Case: Gardner v. Conway, 234 Minn. 
468, 48 N.W. (2d) 788 (1951). 

The Florida Case: Petition of Kearney, 63 So. (2d) 
630 (1953). 

The California Case: Agran v. Shapiro (Appellate 
Dept., Superior Court, County of Los Angeles), 127 
A.C.A. Supp. 129 (1954). 


It is apparent that the first three cases were fully known to 
the accountants before they signed the Statement of Principles. 
The Florida case involved practice by a lawyer, not by an ac- 
countant. The remaining case (Agran v. Shapiro, supra) spe- 
cifically recognized the right of an accountant to prepare the tax 
returns, but denied him the right to brief and argue what he ad- 
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mitted was a difficult question of law, involving many days of 
legal research. 

None of these cases held that the preparation of a tax return 
or a claim for refund, or the representation of a taxpayer before 
the Treasury Department, in and of itself, constituted the prac- 
tice of law. As the California court pointed out, the Statement 
of Principles recognizes the propriety of such activities except 
where the problem is one involving a legal question. 


THE POSITION OF THE AMERICAN BAR 
ASSOCIATION 


The pamphlet “Helping the Taxpayer” asserts that the 
lawyers are seeking to deprive taxpayers of the services of 
accountants, and editorials in the Institute’s official organ have 
charged the American Bar Association with taking the position 
that the “entire field of Federal tax practice should be exclusively 
reserved for lawyers.” 

These statements are incorrect. They are refuted by the 
facts presented herein. 

The position of the American Bar Association is that set 
forth in the Statement of Principles referred to earlier. ‘Help- 
ing the Taxpayer” ignores the existence of this Statement of 
Principles, as do all of the editorial comments on the subject in 
the Journal of Accountancy. Yet this Statement, immediately 
after its adoption by the two professional organizations, was 
announced in the Journal of Accountancy in June, 1951, with 
the following editorial comment: 

“Lawyers and CPAs moved a step closer to elim- 
inating their differences over tax practice this month 
when (the) Council of the American Institute of Ac- 
countants approved a statement of principles defining 
the proper areas of practice in federal tax matters by 
members of the two professions. The Board of Gov- 
ernors and House of Delegates of the American Bar 
aay had previously approved it.” (Italics sup- 
plied. 

From an examination of the Statement of Principles hereto 
annexed, it is apparent that the two professions, after prolonged 
and careful discussion, agreed some four years ago that the 
question of whether it is proper for an accountant to (a) prepare 
an income tax return, (b) advise a taxpayer on the probable 
income tax effects of business transactions, (c) represent a 
taxpayer before the Treasury Department, or (d) prepare a 
claim for refund of income taxes paid, is to be answered by an 
examination of the nature of the problem; that question of law 
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should be passed upon, in each of these situations, by lawyers, 
and questions of accounting by accountants; that the skills of 
each are essential to the protection of the varied interests of 
taxpayers; and that neither has, nor should have, a monopoly 
in the field of advising or representing people in connection with 
tax problems. 


This is still the position of the American Bar Association. 


Committee on Professional Relations, 
American Bar Association 


F. M. Bird H. Cecil Kilpatrick 

Louis A. Boxleitner Robert Ramspeck 

George E. Brand Thomas N. Tarleau 

John W. Cragun Julius J. Wuerthner 

William T. Gossett 

Homer A. Holt William J. Jameson, Chairman 


STATEMENT OF PRINCIPLES RELATING TO PRACTICE 
IN THE FIELD OF FEDERAL INCOME TAXATION 
PROMULGATED BY THE NATIONAL CON- 
FERENCE OF LAWYERS AND CERTI- 

FIED PUBLIC ACCOUNTANTS 


(Approved by the National Conference of Lawyers and Certified Public 
Accountants February 8, 1951, and by the Board of Governors and the 
House of Delegates of the American Bar Association on February 24th and 
27th respectively, 1951, and by the Council of the American Institute of 
Accountants on May 8, 1951) 


Preamble 


In our present complex society, the average citizen conducting 
a business is confronted with a myriad of governmental laws and 
regulations which cover every phase of human endeavor and 
raise intricate and perplexing problems. These are further com- 
plicated by the tax incidents attendant upon all business trans- 
actions. Asa result, citizens in increasing numbers have sought 
the professional services of lawyers and certified public ac- 
countants. Each of these groups is well qualified to serve the 
public in its respective field. The primary function of the lawyer 
is to advise the public with respect to the legal implications in- 
volved in such problems, whereas the certified public accountant 
has to do with the accounting aspects thereof. Frequently the 
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legal and accounting phases are so interrelated and inter- 
dependent and overlapping that they are difficult to distinguish. 
Particularly is this true in the field of income taxation where 
questions of law and accounting have sometimes been inex- 
tricably intermingled. As a result, there has been some doubt 
as to where the functions of one profession end and those of the 
other begin. 


For the guidance of members of each profession the National 
Conference of Lawyers and Certified Public Accountants rec- 
ommends the following statement of principles relating to prac- 
tice in the field of federal income taxation: 


1. Collaboration of lawyers and certified public accountants 
desirable. It is in the best public interest that services and 
assistance in federal income tax matters be rendered by lawyers 
and certified public accountants, who are trained in their fields 
by education and experience, and for whose admission to pro- 
fessional standing there are requirements as to education, citizen- 
ship and high moral character. They are required to pass 
written examinations and are subject to rules of professional 
ethics, such as those of the American Bar Association and Amer- 
ican Institute of Accountants, which set a high standard of pro- 
fessional practice and conduct, including prohibition of advertis- 
ing and solicitation. Many problems connected with business 
require the skills of both lawyers and certified public accountants 
and there is every reason for a close and friendly co-operation 
between the two professions. Lawyers should encourage their 
clients to seek the advice of certified public accountants when- 
ever accounting problems arise and certified public accountants 
should encourage clients to seek the advice of lawyers whenever 
legal questions are presented. 


2. Preparation of federal income tax returns. It is a proper 
function of a lawyer or a certified public accountant to prepare 
federal income tax returns. 

When a lawyer prepares a return in which questions of ac- 
counting arise, he should advise the taxpayer to enlist the assist- 
ance of a certified public accountant. 

When a certified public accountant prepares a return in 
which questions of law arise, he should advise the taxpayer to 
enlist the assistance of a lawyer. 


3. Ascertainment of probable tax effects of transactions. 
In the course of the practice of law and in the course of the 
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practice of accounting, lawyers and certified public accountants 
are often asked about the probable tax effects of transactions. 


The ascertainment of probable tax effects of transactions 
frequently is within the function of either a certified public ac- 
countant or a lawyer. However, in many instances, problems 
arise which require the attention of a member of one or the 
other profession, or members of both.. When such ascertain- 
ment raises uncertainties as to the interpretation of law (both 
tax law and general law), or uncertainties as to the application 
of law to the transaction involved, the certified public accountant 
should advise the taxpayer to enlist the services of a lawyer. 
When such ascertainment involves difficult questions of classify- 
ing and summarizing the transaction in a significant manner 
and in terms of money, or interpreting the financial results 
thereof, the lawyer should advise the taxpayer to enlist the 
services of a certified public accountant. 


In many cases, therefore, the public will be best served by 
utilizing the joint skills of both professions. 


4. Preparation of legal and accounting documents. Only a 
lawyer may prepare legal documents such as agreements, con- 
veyances, trust instruments, wills, or corporate minutes, or give 
advice as to the legal sufficiency or effect thereof, or take the 
necessary steps to create, amend or dissolve a partnership, cor- 
poration, trust, or other legal entity. 


Only an accountant may properly advise as to the preparation 
of financial statements included in reports or submitted with tax 
returns or as to accounting methods and procedures. 


5. Prohibited self-designations. An accountant should not 
describe himself as a “tax consultant” or “tax expert” or use any 
similar phrase. Lawyers, similarly, are prohibited by the canons 
of ethics of the American Bar Association and the opinions re- 
lating thereto, from advertising a special branch of law practice. 


6. Representation of taxpayers before the Treasury De- 
partment. Under Treasury Department regulations lawyers and 
certified public accountants are authorized, upon a showing of 
their professional status, and subject to certain limitations as 
defined in the Treasury Rules, to represent taxpayers in pro- 
ceedings before that Department. If, in the course of such pro- 
ceedings, questions arise involving the application of legal prin- 
ciples, a lawyer should be retained, and if, in the course of such 
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proceedings accounting questions arise, a certified public ac- 
countant should be retained. 


7. Practice before the Tax Court of the United States. 
Under the Tax Court rules nonlawyers may be admitted to 
practice. 


However, since upon issuance of a formal notice of deficiency 
by the Commissioner of Internal Revenue a choice of legal reme- 
dies is afforded the taxpayer under existing law (either before 
the Tax Court of the United States, a United States District 
Court, or the Court of Claims), it is in the best interests of the 
taxpayer that the advice of a lawyer be sought if further pro- 
ceedings are contemplated. It is not intended hereby to fore- 
close the right of nonlawyers to practice before the Tax Court 
of the United States pursuant to its rules. 


Here also, as in proceedings before the Treasury Department, 
the taxpayer, in many cases, is best served by the combined 
skills of both lawyers and certified public accountants, and the 
taxpayers, in such cases, should be advised accordingly. 


8. Claims for refund. Claims for refund may be prepared 
by lawyers or certified public accountants, provided, however, 
that where a controversial legal issue is involved or where the 
claim is to be made the basis of litigation, the services of a 
lawyer should be obtained. 


9. Criminal tax investigations. When a certified public ac- 
countant learns that his client is being specially investigated for 
possible criminal violation of the income tax law, he should 
advise his client to seek the advice of a lawyer as to his legal and 
constitutional rights. 

Conclusion 


This statement of principles should be regarded as tentative 
and subject to revision and amplification in the light of future 
experience. The principal purpose is to indicate the importance 
of voluntary co-operation between our professions, whose mem- 
bers should use their knowledge and skills to the best advantage 
of the public. It is recommended that joint committees repre- 
senting the local societies of both professions be established. 
Such committees might well take permanent form as local con- 
ferences of lawyers and certified public accountants patterned 
after this conference, or could take the form of special commit- 
tees to handle a specific situation. 


f). 





VU 


302 





























COMPLETE 
BANKING SERVICE 


The Whitney offers outstanding facilities 
and wide background of experience in all 
phases of banking, including: 


@ Checking and Savings Accounts 
@ Commercial Loans 
@ Mortgage Loans 
@ Various Trust Services 
@ Collections on Notes, Bonds, Coupons 
@ Security Transactions 
@ Safe Keeping of Valuables 
@ Foreign Banking 
@ Correspondent Bank Relationships 


e ESTATES AND SUCCESSIONS 


Long experience in handling funds of deceased 
depositors and succession accounts enables the 
Whitney to expedite transactions for the Attorney 
handling the legal affairs of the estate. 


WHITNEY 
NATIONAL BANK 


OF NEW ORLEANS 
Established 1883 
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Hon. James D. Simon Inducted as Associate 


Justice of the Supreme Court of Louisiana; 


Addresses New Members of the Bar 


The Bench and Bar of Louisiana held ceremonies January 7 
in honor of James D. Simon on the occasion of his induction as 
an associate justice of the Supreme Court of Louisiana. 


Opening the program was Thomas W. Leigh, Monroe, pres- 
ident of the Louisiana State Bar Assn. The invocation, by Rev. 
Thomas Connors, M.S., pastor of St. Joseph’s Catholic Church 
in Loreauville, followed. 


Robert E. Johnson, New Iberia, introduced the speakers, the 
first of whom was Mr. Leigh, who spoke on behalf of the Louisi- 
ana State Bar Assn. Harvey A. Peltier, Thibodaux, then 
addressed the convocation on behalf of the Sixth Supreme Court 
District Bar. 


Chief Justice John B. Fournet followed with an address of 
welcome, after which Associate Justice Simon was presented 
with his judicial robe by Lawrence Simon, New Iberia. Justice 
Simon responded. The ceremony was concluded following bene- 
diction by Rev. Canon William §S. Turner, rector of Trinity Epis- 
copal Church in New Orleans. 


Co-chairmen of the arrangements committee were Mr. John- 
son and Warren M. Simon, New Orleans. 


Associate Justice Simon addressed the young lawyers ad- 
mitted to the Bar on Feb. 24. His remarks, which followed the 
administration of the oath, are given below: 


“T am particularly happy that I have been appointed to ad- 
dress these remarks to you on behalf of the Court, for I feel 
that in a special way we share a common bond. After having 
served an apprenticeship of almost 30 years in the trial court, 
I was, only last month, sworn in as the “Baby” on this Bench. 
You, on the other hand, after years of study and application, 
have just taken the oath that makes you the “‘Babies” at the Bar. 
Together, we thus enter the workshop of experience in our re- 
spective spheres—you as fledglings on the first rung of the legal 
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ladder; I, nearer the top, but still an infant in the graduate 
school of the judiciary. With this common bond between us, it 
will give me much pleasure to follow with personal interest your 
legal careers, and I hope that I will have your best wishes as I 
seek to find my way through the higher paths of the judicial 
process. 


“Dreams carried around in the heart for years have 
a way of suddenly materializing. Today we witness 
the fulfillment of one of yours as you assume the role 
of guardians of the law and custodians of our consti- 
tutional rights and liberties. We congratulate you upon 
the realization of a goal toward which so many years 
of diligent prepartion have been directed, and welcome 
you into the ranks of our time-honored profession. 

“If you share an experience that is not uncommon among 
members of our profession, you will, in the future, relive many 
times the events of this morning, for it marks the beginning of 
a new era—a new life—for you. As students you have sought, 
and attained, great knowledge, as your presence here attests. 
You have emerged from the cloistered atmosphere of college with 
a degree in law. The period of trial and error is past. From 
now on you will deal in realities, where a mistake will no longer 
involve merely some difference in academic or scholastic stand- 
ing, but will involve a client’s property, a man’s life, and, not 
impossibly, a nation’s future. 


“As lawyers, you are embracing a life of high adventure. 
You will be constantly on the firing line—estimated, appreciated, 
often criticized harshly by one and all. However, the very scope 
of the challenge you face should create in you a response that 
will cut through the hardships, the confusion, the frustrations, 
disappointments, and despair you will encounter before you 
emerge on a brighter, a richer, a more rewarding tomorrow. 


“You will find, in the years ahead, that life never 
shapes problems in terms of positives, and that the 
higher your intelligence, the wider your knowledge, the 
keener your imagination, the abler your advocacy, the 
more the law will demand of you. This is only natural, 
for you are, after all, only an instrument in a process 
that transcends our fleeting hour. The manner in 
which you wield that instrument will determine whether 
you have preserved those things for which all free men 
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ceaselessly struggle, whether you have kept faith with 
your glorious heritage, and whether you will leave 
memories that will consecrate and elevate our pro- 
fession. 

“It is difficult for one generation to understand those who 
will one day supplant it, or for the newcomers, trying their 
strong wings for the first time, to look upon their elders as 
capable of meeting on equal ground the foibles and complexities 
of a new age. Yet each succeeding generation seems to carve 
for itself its own special niche in the walls that have been built 
by those who have gone before. The members of this court, who 
have traveled the way you must travel, have confidence in your 
ability, your deep feeling of responsibility, and your abiding 
sense of integrity. We believe that in carving your niche in the 
legal wall you will leave a mark upon the law that will insure to 
succeeding generations its destiny was well placed in your hands. 
But we feel even more deeply you will find in the high honors 
that will inevitably be held forth to you, your pride in your own 
work will be more precious than any others you will ever receive. 


“We do not overlook the fact that the parents and 
loved ones of many of you are here today to witness 
this high moment in your life. Some of your fathers 
are attorneys who look to you to carry the torch they 
will one day lay down. In addressing these remarks 
to you, we want your parents to know they also have a 
special place in our thoughts, and that we realize you 
could not have attained this goal but for their faith 
in you, their love, their patience, and their sacrifices. 

“In closing, I wish to assure each and every one of you that 
all of the members of this Court extend to you the outstretched 
hand of friendship—both personal and professional. May you 
have all things needful for the faithful discharge of your duties 
and responsibilities as officers of this court,—a clear under- 
standing of the problems you must face, good judgment for the 
decisions you must make, a wisdom beyond your own, and the 
Great Unseen Hand to order your way and guide your steps in 
the paths you know not.” 


>) 
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Continuing to Keep the Law Alive 


An Address by Ben R. Miller of the Baton Rouge Bar 
Before the Louisiana Chapter, Order of the Coif, 
Louisiana State University Law School 


Alive and vigorous the law must always be. It must follow, 
of course, that a goodly number of lawyers themselves remain 
alive and vigorous mentally. Those are generally considered 
attributes of youth, it is true. I suppose that in the main as one 
gets older he becomes more of a conformist, may unconsciously 
snuggle into little grooves. One becomes imbedded in the past, 
in the precedents of the past—most distressing of all—in the pro- 
cedures of the past. Such an adherence to the past, and the 
rigidity it implies, is perhaps not too disturbing in the field of 
substantive law. After all substantive law should be justice, and 
ideas and ideals of justice should change rather slowly. Even 
here the changes time makes in the customs of the people require 
changes in substantive law. Examples readily come to mind, 
such as the Married Women Emancipation Acts and the Prohibi- 
tion law—to use unrelated and opposite extremes. But to be 
wedded to procedures of the past is like a doctor refusing to 
adopt new techniques for treating old and familiar diseases. 


For centuries men of medicine have known that certain of 
their patients, with high blood pressure, for example, needed to 
decrease the flow of their blood. The old procedure to accom- 
plish this substantive result was the use of leeches. The modern 
procedure is simply to draw off blood through a needle and from 
the vein—speedily and exact. Even in our day the procedure to 
combat pneumonia was the mustard plaster—but now it is anti- 
biotics. As recently as twenty odd years ago the procedure for 
tuberculosis was forced feeding, bed rest, fresh air and sunshine. 
Now, the modern procedure is antibiotics and lung surgery. 
Until a relatively few years ago the life span of the diabetic was 
but a few years and a young person with diabetes never lived 
to become an adult—under the old procedure of treatment which 
was by diet alone. Under the new procedure of insulin, the 
diabetics live their full life span and normal lives. The old 
procedure for smallpox and for yellow fever was the pest-house 
isolation. The new procedure, of vaccine, has in effect elim- 
inated these diseases entirely in this country. George Washing- 
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ton had false teeth and by the old procedure the upper and lower 
plates had to be connected by a spring so he could open his 
mouth. This may have been good enough for our forefathers but 
would be ludicrous now. 


And so it goes with our brothers in the medical profession. 
What would we think of them if stand-patters in that profession 
required these old procedures be followed today? 


Every profession has those who venerate the past; who resist 
every attempt to improve, and to modernize. But this is a life 
and a world of change, of adjustment, and of readjustment. An 
individual or a profession must move forward or else fall back- 
ward. Nothing can remain inert. But if change is conditioned 
on the results of the change, how can there ever be a change? 


A great newspaper editor wrote his valedictory in June of 
1937, at which time he was about seventy years old. Everyone 
can appreciate the mellow beauty of his words then: 


“Years make us more tolerant of others and less im- 
patient of the snail’s pace of progress because time 
imposes on us a consciousness of the little that single 
institutions can do to hasten the gradual alterations in 
men’s minds and hearts that is called the advance of 
civilization.” 
But this man did not become a great editor by tolerantly await- 
ing the snail’s progress. Some of us here today could bear public 
witness to that because we saw what Marshall Ballard accom- 
plished and we read his scorching editorials. 


In his play, “The Physician,” the great dramatist Calderon 
has it that: 
“A little spark may start a mighty blaze; 
A gentle breeze a stormy gale may raise; 
A little cloud may bring a flood’s downpour ; 
A distant flash may end in thunder’s roar. 


Thus, starting as only spark, breeze, cloud, or flash 
They end as fire, and flood and tempest’s crash.” 


And a spark can still light a flame. We have it on the evi- 
dence of Professor John H. Wigmore that a certain young and 
then relatively unknown Nebraska law teacher gave the snail 
of judicial procedural progress a tremendous boot one pleasant 
evening in St. Paul. It was August 29th, 1906, to be exact—and 
his address was titled “Causes of Popular Dissatisfaction with 
the Administration of Justice.” Roscoe Pound was in his early 
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thirties when he was rather casually invited to address the 29th 
Annual Meeting of the American Bar Association. Conservative 
stand-patters that half century ago were in complete control of 
that convention. They were outraged at young Roscoe Pound’s 
cold, factual indictment, with point by point proof, that “Our 
System of Courts is Archaic,” “Our Procedure is Behind the 
Times,” “Our Judicial Power is Wasted,” “The Court Time is 
Frittered Away on Mere Points of Legal Etiquette,” and that 
“Our Legislation is Crude.”’ So, expert in parliamentary pro- 
cedures as they so often are, the leaders in the convention buried 
this address at their next day’s meeting—so they thought—by 
referring to a committee the resolution to distribute the address. 
But the spark had been struck. And others such as Wigmore, 
Thomas W. Shelton of Virginia, Homer S. Cummings, John J. 
Parker and Arthur T. Vanderbilt—that almost legendary lawyer 
and judge—have kept it alive. 


Not for a moment do I imply that only the young in years 
can be mentally alive, alert, vigorous and progressive, and if any 
of you have such a mistaken idea you need only try to hold your 
own with Dean Tullis, the oldest living alumnus of the univer- 
sity. With men young in heart and vision, though of different 
ages or even eras, the law school can properly perform its part 
in continuing to keep the law alive, and the law school must 
do so. 


Post-graduate clinics, institutes, panel discussions, and re- 
fresher courses—call them what you will—are obviously essen- 
tial. We need only look again at the medical profession to see 
that. Certainly the law schools must in some manner keep the 
lawyer fully informed on what the law is. It is no more correct 
to say that the lawyer by himself can keep himself currently 
informed on what the law is than to say the law school is not 
initially needed to teach one to become a lawyer. 


Many groups can and should have a part in these post- 
admission clinics. Certainly the various bar associations have 
their place in these programs, particularly through section pro- 
ceedings and through regional and national conventions. And 
organizations such as the Louisiana Law Institute have their 
important role. But the law schools should take the lead and 
should have the primary responsibility—if for no other reason 
than to be free of a sponsoring hand that might become too 
heavy. 

In this area of post-admission clinics, however, the law 
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schools may lean heavily on the profession itself and upon these 
other organizations, for teaching what the law is is never heresy. 
But to take the lead in post-admission guidance towards formu- 
lating what the law should be is a far more courageous task! 
The law schools must almost go it alone in this and be unfettered 
by any threat of a veto. For here you tread on hidden dynamite. 
Here the heresy must come out in the open. Abolish, as outmoded, 
procedures our grandfathers used? Infringe upon the age-old 
prerogative of a defendant to exhaust and impoverish a plaintiff 
into a settlement through dilatory technicalities or procedure? 
Suggest tearing the hypocracy away from our divorce laws? 
The eager crusading law teachers had best be certain of their 
tenure status or Senator McCarthy and Congressman Velde may 
tear them apart! 


Just a few weeks ago the Baton Rouge Bar Association heard 
a short talk by Sverre Daehli, a Justice of the Supreme Court of 
Norway. Justice Daehli told his listeners that Norway, as well 
as the other Scandinavian countries, had drastically revised its 
procedural law around 1928, and that the bench and bar there 
were delighted with the newer, modern procedure. Under it, he 
said, the substantive law was more speedily, efficiently and in- 
expensively determined in controversies between litigants. He 
used a very simple but eloquent phrase when he said: 


“Norway is too poor a country for justice to be either 
expensive or unduly delayed.” 
Although we pride ourselves on the riches of our country, 
are we so rich a country that we can permit justice to be both 
expensive and unduly delayed? 


Enough of my major title. Now let me turn for a while to 
my minor theme: “Be a Burr Under the Saddle Blanket.” 


No doubt there are ample opportunities for this while still 
in law school, as many a professor knows to his sorrow. But it 
is as a practicing lawyer that the opportunities really present 
themselves—and early. The older and established lawyers will 
have a pretty tight hold on both the law business of their com- 
munity and on the bar associations. The new lawyer may never 
break this hold on the legal business but how much fun it can be, 
and how easy it is, to prod the complacent and help make bar 
associations the effective organizations they can and should be. 
The opportunities are legion. 


One ever continuing area of responsibility is our obligation 
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to the judiciary. Current methods must be constantly improved 
upon, and new methods achieved, so as to always insure proper 
selection of judges, as well as their proper tenure and proper 
compensation. 


Louisiana seems destined to have a new procedural code, and, 
as we know, the Louisiana Law Institute is drafting its project. 
No doubt it will simplify our procedural law and tend to bring 
procedure into its proper perspective—not an end in itself but 
a mere means to an end, the end being proper application of sub- 
stantive law. But it will have one serious drawback, in my 
opinion. It will be a legislative code with all the rigidity and 
distrust of the judiciary which usually results from a code 
adopted by one branch of government to control the procedure 
of another. It is to be hoped that the Institute will not make 
too many compromises against reform at the very conception of 
the new code. The legislative process will sufficiently sacrifice 
reforms in procedure without these being deleted by the drafters. 


I believe the day will come in Louisiana when there will be 
amicably restored to the judiciary its full rule making power, 
or that the judiciary will itself fully assert its own inherent 
power. That is not to say, of course, that we will discontinue 
code rules. But it would mean that such a code would be a code 
of procedure promulgated by the Supreme Court or by a Judicial 
Council, though perhaps drafted preliminarily by the Louisiana 
Law Institute just as is now being done but with greater likeli- 
hood of its acceptance. 


I have quoted Roscoe Pound as a young lawyer, in 1906. 
Exactly twenty years later, at the height of his intellectual stat- 
ure, Pound had this to say in another address to the American 
Rar Association: 


“Tn truth procedure of courts is something that belongs 
to the courts rather than to the legislature, whether we 
look at the subject analytically or historically. It is a 
misfortune that the courts ever gave it up. Analytically, 
there is no more warrant for the legislature’s imposing 
a strait-jacket of statutory procedure upon the courts 
that for it doing the like with the executive. Histor- 
ically the matter is even more clear.” 


“It is a misfortune that American courts ever gave up 
their control of procedure. It may be that today, after 
seventy-five years of codes and practice acts and prolific 
procedural legislation, we can’t go so far as to pro- 
nounce such legislative interference with the operations 
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of a coordinate department to be unconstitutional. 
Equally, however, we should insist that the legislature 
ought not to do such things, not merely on grounds of 
expediency and for the sake of a better and more 
effective administration of justice, but as a matter of 
due regard for the constitutional system of separation 
of powers. None of the coordinate and co-equal depart- 
ments of our politic can do its work effectively if the 
minute details of its procedural operations, as distinct 
from the substantive law it applies or administers, are 
dictated by some other department. That the legisla- 
ture should claim such a power is something that comes 
down to us from the extravagant claims of the legisla- 
tures in the period of legislative hegemony. 
“Experience shows abundantly that regulation of pre- 
cedure by rules of court is the way to insure a simple 
effective procedure, attained by gradual and conserva- 
tive overhauling and reshaping of existing practice. 
Again, rules of court have an enormous advantage in 
that they are interpreted by those who make them. 
They are not made by one body and then interpreted 
and applied by another body, which is out of sympathy 
with them. Moreover it is easy to bring professional 
opinion to bear upon the rule-making power, whereas 
the difficulty of procuring legislative action with refer- 
ence to even the most crying needs of judicial procedure 
is notorious. Most of all, however, when procedure is 
governed by rules of court rather than by statute, the 
tendency is to make procedure subsidiary to the sub- 
stantive law as it ought to be.” 


The recommendations approved by the American Bar Asso- 
ciation in 1938 for “regulation of procedure by Court rule” were 
said by its committee to be a return to fundamental principles. 
In his magnificent book, “Minimum Standards of Judicial Ad- 
ministration,” Arthur T. Vanderbilt states: 


“Rules of Court’ is also an ambiguous term, as there 
are two types of rule-making power. The one is a sup- 
plementary power ; that is, the power of a court to make 
rules which supplement a set of statutory rules. The 
other is the complete power; that is, the power com- 
pletely to regulate procedure by court-made rules which 
supersede statutory enactments. The supplementary 
power iscommon. All but a few courts exercise such a 
power to some extent. The complete power is the true 
rule-making power both historically and analytically; 
a court cannot be said to be exercising rule-making 
power unless its rules override statutory rules.” 


For a further discussion of the arguments for judicial rule- 
making in Louisiana I would refer vou to the report of the 
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Committee on Jurisprudence and Law Reform of the Louisiana 
State Bar Association to its 1950 convention. You may then 
better understand the second part of the title to this address, as 
I was chairman of that committee. 


At its meeting in San Francisco on September 17, 1952, the 
House of Delegates of the American Bar Association had before 
it a resolution proposed by its Committee on Judicial Selection 
and Tenure. With certain floor amendments, the House of 
Delegates : 


“Resolved, that the American Bar Association recom- 
mends that prior to judicial primaries and elections 
(and where feasible, prior to judicial appointment) 
the Bar Association of any jurisdiction involved ought 
to give consideration to the conduct of a poll of the 
lawyers of that jurisdiction designed to show their 
preference among the respective candidates, and that 
the results of any such poll will be public and if and 
when such poll is taken, it shall be considered unethical 
to solicit votes.” 


Almost three years ago the Baton Rouge Bar Association 
adopted such a program—with the poll being by secret ballot. 
The implications are many. The bar is fulfilling an obligation 
to the public by giving its endorsement to those its members deem 
best qualified. Such polls, moreover, would materially help in 
lifting judicial elections and appointments above the level of 
mere partisan politics. Where an incumbent is seeking re-election 
and has been an honest and capable judge, this recognition and 
endorsement will do much to insure his continuation of judicial 
tenure. Finally, the sitting judge will be ever mindful that he 
will be called upon to face the frank judgment of the bar. 


Leon Sarpy in the latest issue of the Loyola Law Review has 
written on “Pre-Trial in Louisiana,” and I recall recently read- 
ing an article by Leon Hubert on the same general subject. Both 
articles are excellent but were somewhat incomplete in their 
treatment of the Louisiana background. Lawyers and law 
teachers were of course generally aware of the nationwide move- 
ment toward pre-trial. I hardly believe, however, the history 
of its ultimate adoption in Louisiana would be complete without 
reference to the first pre-trial institute ever held in the deep 
South in this very auditorium on December 10th, 1949, under 
the joint sponsorship of the Law School of Louisiana State Uni- 
versity and the Baton Rouge Bar Association. This pre-trial 
institute was cited by the American Bar Association as one of 
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the reasons it gave to the Baton Rouge Bar Association the 
award of merit as the outstanding association in the medium 
sized cities. Judge Alfred P. Murrah, of the United States Cir- 
cuit Court of Appeals for the Tenth Circuit, and Carlos G. Spaht, 
then Judge of the 19th Judicial District Court of Louisiana, 
participated. Quite a number of state court judges were present, 
among them Judge John T. Hood, Jr., of Lake Charles. Long 
before the Pre-Trial Act of 1950 Judge Spaht and Judge Hood 
were using pre-trial in their own courts under their own inherent 
rule-making powers. And in justice to the members of the 
Standing Committee on Jurisprudence and Law Reform of the 
Louisiana State Bar Association for 1950, I think the lengthy 
report of that committee has a significant place in the history 
of pre-trial in our own state courts. The report with its exhibits 
may be found on pages 65-89 of the printed report of the Louisi- 
ana State Bar Association for 1950. Copies of the report were 
mailed in advance to all members of the Board of Governors of 
the state bar, and one hundred copies of the report were dis- 
tributed at the annual convention in Monroe. It may not have 
been mere coincidence, therefore, that an effort was made in 
the state legislature later that summer to provide for pre-trial, 
culminating in Louisiana R. S. 13:5151 and 5152. 


Local bar associations in the larger cities and state bar 
associations in all the states are being urged to establish judi- 
ciary committees which can function in close liason with other 
similar committees and particularly with the standing committee 
of the American Bar Association on the Federal Judiciary. This 
is all to the end that elections and appointments to state and 
federal judgeships measure up to the high standards which these 
important positions require. In this area many burrs under the 
saddle blanket are needed. For instance, did you know that of 
the more than 350 judicial appointments by Mr. Roosevelt and 
Mr. Truman roughly 95% were Democrats? On second thought, 
however, you probably knew this, for it is modern history. But, 
did you also know that when President Roosevelt became Presi- 
dent, over 90% of the incumbent Federal Judges were Republi- 
can; that of President Harding’s judicial appointments 97.7%, 
were Republicans; of President Coolidge’s judicial appointments 
94.1% were Republicans and that, finally, of President Hoover’s 
judicial appointments 85.7% were Republicans? 


It may be too much to expect we wili ever do as they do in 
England—select judges so free of political partisanship that in 
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fact most judicial appointments do not come from the ranks of 
the party in power. But if enough burrs are placed under the 
saddle blanket we can have secret polls of the lawyers, and we 
can have effective bar association committees on the judiciary 
on the local, state and national level. 


So what can the individual lawyer do towards keeping the 
law alive? He can do all of the many things which will readily 
occur to one who stays young, mentally alive, alert and progres- 
sive—and for as many years as he can retain this viewpoint. 


And when you do join forces with those of like mind in 
movements which the cynics might call “lost causes,” remember 
the advice General Jan Smuts gave to the students at Oxford: 

“When enlisted in a good cause, never surrender, for 
you can never tell what morning reinforcements in 
flashing armor will come marching over the hilltops.” 

I thank you again from the bottom of my heart for the honor 
of joining you in the Order of the Coif. 
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YOUR CONVENTION HEADQUARTERS 
WELCOMES YOU .-.-- 


We appreciate the compliment you have paid us by select- 
ing our hotel as your 1955 convention headquarters. It will 
be a pleasure to have you with us and do everything pos- 
sible to make your stay enjoyable. 


JIMMIE LOVE, 
General Manager 


The Buena Vista 
The Coast's Best Hotel 
BILOXI, MISS. 
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19th Judicial District Court Opening 
Ceremonies; Judge Charles A. Holcombe’s 
Remarks 


The 19th Judicial District Court held its opening ceremonies 
December 6 in Baton Rouge. Four district judges, District At- 
torney J. St. Clair Favrot and three of his assistants took the 
oath of office at that time for new six-year terms. 


Chief Justice John B. Fournet of the Supreme Court of 
Louisiana administered the oath to District Judges Charles A. 
Holcombe, G. Caldwell Herget, Jess Johnson and Coleman Lind- 
sey. Judge Holcombe, in his turn, swore in Mr. Favrot and his 
three assistants—John P. F. Gremillion, Scallan E. Walsh and 
Thomas R. Pugh. 


In Baton Rouge to attend the ceremonies were four associate 
justices of the Louisiana Supreme Court: Frank H. Hawthorne, 
Harold A. Moise, Amos Lee Ponder and James D. Simon. 


The special ceremonies were held in Division A courtroom, 
with Roland Kizer, East Raton Rouge Bar Assn. president, serv- 
ing as master of ceremonies. Speakers included Cecil C. Bird, 
Jr., and District Judges Herget, Johnson, Lindsey and Holcombe. 


The invocation was given by Dr. Warren Johnston, pastor 
of the First Methodist Church, and benediction was asked 
by the Rt. Rev. Msgr. H. P. Lohmann, St. Joseph’s Catholic 
Church. 

District Judge Holcombe’s remarks to the gathering are given 
below: 

“This is the fourth time I have taken the oath as 
Judge of this Court, and I might say, it is the last. 

“T would be less than human if I were not proud 
of the fact that this is the second time I have been 
elected to this high office, unopposed. 

“For this I wish to express my sincere appreciation 
to the voters of this parish and to the members of the 
Bar. Any opposition I might have had necessarily 
would have been by a qualified attorney of this parish. 

“As one of your Judges I have at all times performed 
the duties of the office to the best of my ability. When 
errors have been committed, I assure you they have 
been errors of the head and not of the heart. I shall 
continue to give you the best of which I am capable. 
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“Having reached the Biblical three score years and 
ten, I will never seek the office again. I am, however, 
not yet a “tired old man” in the sense in which the late 
President Roosevelt referred to certain members of the 
Supreme Court of the United States some years ago. If 
I had thought so, I would not have aspired to fill the 
office for another term. 

“Fellow members of the Bar Association, I have 
been in public office, with the exception of a few years, 
for a half century. Beginning as District Attorney in 
1910, subsequently a member of the Constitutional Con- 
vention of 1921, State Senator, and then Judge of this 
Court, I have been in harness a long time. Although 
the duties of these offices at times have been difficult 
and sometimes disagreeable, I have enjoyed the work. 
My best remuneration has been my association with so 
many fine people of the State, members of the Bar and 
fellow Judges. 

“In this company I have found some of my dearest 
and best friends, most of whom have long since passed 
away. 

“T remember with deep affection the great lawyer in 
whose office I began the study of law, Thomas J. 
Kernan. I remember with admiration the gifted Lind- 
say D. Beale, one of our greatest and best lawyers of 
the past; Judge S. G. Laycock, C. C. Bird, Sr., H. F. 
Brunot, W. Carruth Jones and the gifted orator, Judge 
George K. Favrot, and last but not least that wonderful 
Chief Justice of our Supreme Court, Charles A. O’Neil. 
The memory of all of these friends of the past touches 
all of the cords of sentiment within me and takes me 
back to the time when I was young like many of you. 

“T indulge the hope that when you have run the race 
as far as I have you too can look back upon your ex- 
periences as lawyers with the same pleasure and satis- 
faction that is mine. 

“T wish personally, and on behalf of my colleagues, 
to extend our thanks to our Chief Justice in coming here 
to administer to us the oath of office. His presence 
here, as well as the presence of the several Associate 
Justices of the Supreme Court, bespeak their interest 
in this Court and this Bar. We thank all of them for 
their presence today. 

“Finally, a word as to our Bar. It is my belief that 
on the whole we have one of the very best in the State, 
or for that matter one of the best collections of lawyers 
to be found anywhere. Capable lawyers are a great 
help to the courts. Good briefs lessen the work of the 
judges and assist greatly in the decision of cases. The 
parish is indeed fortunate in having so many capable 
lawyers at this Bar. 
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“The message I would leave with you today is that 
your profession affords you gentlemen a great oppor- 
tunity for service to your fellow man. The pleasure de- 
rived from a good law practice should not be measured 
merely by your fees for services rendered but for the 
opportunity afforded you in assisting in the administra- 
tion of justice and in assuring the triumph of right over 
wrong. In this effort God grant that all of us will be 
strong. 

“In the words of the poet: 


‘Be strong! 
We are not here to play, to dream to drift; 
We have hard work to do, and loads to lift; 
Shun not the struggle—face it; ’tis God’s gift. 


‘Be strong! 
Say not, “the days are evil. Who’s to blame?” 
And fold the hands and acquiesce—oh shame! 
Stand up, speak out, and bravely, in God’s name. 


‘Be strong! 
It matters not how deep intrenched the wrong, 
How hard the battle goes, the day how long; 
Faint not—fight on! Tomorrow comes the song. 
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Naturalization Day Ceremonies Address 


Address by Edward Donald Mosely, Baton Rouge, on behalf 
of the Baton Rouge Bar Association, at ceremonies in 
the U.S. District Court for the Eastern District of 
Louisiana, November 11, 1954, on the occasion 
of naturalization ceremonies conducted 
at that time 


Today in ceremonies being conducted throughout the country 
more than 50,000 people will acquire the status of citizenship 
in this great country. I wish to welcome and congratulate each 
of you on being among that group. 


On this occasion I believe that it would be fitting and proper 
to consider the privileges and advantages which we enjoy as 
citizens of this country, and the duties and obligations which 
are imposed upon us as citizens. Thus, it is my intention to talk 
briefly about these aspects of citizenship. 


The test of time has proved that a democracy is the best form 
of government for liberty loving people, for no other form 
provides so fully for the freedom and happiness of its citizens. 
For more than 175 years this country has stood out among the 
nations of the earth as a living example of a democratic way 
of life. People have come to this country from all parts of the 
world to find freedom from oppression and an opportunity to 
live their lives in peace and security. The development of our 
democratic processes has been no accident. It has been the re- 
sult of a thoughtful and intelligent citizenship, and a determina- 
tion that our government shall represent the will of the people. 
Our government proceeds on the theory that governments derive 
their just powers from the consent of the governed. Thus, under 
our form of government maximum protection is afforded for 
the exercise of individual liberty. 


In order to preserve our liberties the Constitution prohibits 
Congress from making any law which would prevent any person 
from freely exercising his right to worship according to the 
dictates of his own conscience; we are protected from unreason- 
able search and seizure, and the sanctity of our homes is pre- 
served; the right to trial by jury, one of the oldest concepts of 
personal liberty in our system of law, is preserved. The Bill of 
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Rights in the Federal Constitution also contains many guaran- 
ties against oppression in criminal proceedings. Provisions are 
made for the right to be presented with an indictment of a grand 
jury if charged with a capital or infamous crime. It also con- 
tains the concept of justice that no person shall twice be put in 
jeopardy for the same offense. Further security against oppres- 
sion is afforded by the provision that no person shall be com- 
pelled in any criminal case to be a witness against himself. The 
Bill of Rights also contains many other stipulations as to the 
rights of the accused in criminal matters such as the right to a 
speedy and public trial by an impartial jury; to be informed of 
the nature and cause of the accusation; to be confronted with 
the witnesses; to have compulsory process for obtaining wit- 
nesses in his favor; the right to counsel for his defense; and 
safeguards against excessive bail, excessive fines, or cruel and 
unusual punishment. 


Our people have protected not only their persons from un- 
reasonable treatment by governmental authority, but also their 
property. Thus, provisions are made that the government can- 
not take private property for public use without just compensa- 
tion, and that no one can be deprived of his property without 
due process of law. 


Informed public opinion is one of the most potent restraints 
upon misgovernment. Thus the right to freedom of speech and 
of the press cannot be abridged by Congress. 


The right to peaceably assemble and to petition the govern- 
ment for a redress of grievances is an attribute of citizenship, 
and is a right and privilege secured to citizens of the United 
States by the Constitution. 


These are some of the privileges which we enjoy as citizens. 
There are many others, all of which are designed to protect our 
life, liberty, property, and to afford us equal protection under 
the law. 


In return for the many valuable privileges and immunities 
we enjoy as citizens we should be prepared to fulfill our respon- 
sibilities and obligations as responsible citizens. Each of us 
should take an active interest in the affairs of government, and 
be constantly alert to recognize any attempt to abridge the valu- 
able rights which we have acquired as citizens. It is the duty 
of each of us to be well informed on government affairs so that 
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we will be in a position to protest against anything which might 
infringe on our free institutions. 


Another responsibility we have as citizens is to cast our ballot 
on all occasions we are called upon to do so. This is the method 
by which we express our approval or disapproval of the plans 
and policies of our duly elected officials. If we do not partici- 
pate in all elections it is possible that the will of the majority 
will not be expressed as it should be. 


Many people consider their responsibility at an end when 
they elect public officials. However, we have a larger responsi- 
bility than this. It is our duty to make public officials aware 
of their responsibilities and to give these officials our active 
support when necessary. We should familiarize ourselves with 
the record and performance of all public officials and be pre- 
pared to intelligently express our approval or disapproval at the 
polls. 


We should also know the structure and organization of our 
government and the function that each governmental unit per- 
forms so that we can recognize any attempt on the part of any 
branch of government to assume more power than has been dele- 
gated to it. 


A good citizen should also know something of the history of 
this country. If we know of the struggles and sacrifices which 
have been made in order to preserve our freedom, we are less 
likely to be susceptible to ideas which are contrary to our way of 
life. We should realize that our liberties were not won over- 
night, but that they were acquired only after a long and bitter 
struggle. Once we know this, we will cherish and preserve our 
hard won liberties from forces which would seek to destroy them. 


During the last few years there has been considerable evi- 
dence that there are organized efforts to discredit our country 
and to undermine and overthrow its institutions. The time has 
come when we can no longer complacently accept our ideals as 
things of historical interest. We must actively work to protect 
and preserve our way of life. Thus, we have the duty of being 
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loyal to our country and the principles for which it stands, and 
it is essential that we perform all other functions of good citizens 
such as paying taxes, respecting laws, and participating in com- 
munity affairs. 


In recent years our country has experienced a rapid develop- 
ment in economic, industrial and scientific affairs. Our people 
now have more economic wealth than they ever had, and consid- 
erably more than any of the other people in the world. As good 
citizens we should not allow our material progress to overshadow 
our spiritual and cultural development. We should at all times 
maintain an unfailing faith in the benevolence of God and realize 
that our religious teachings are the basic law of all civilized man. 
As responsible citizens it is our duty, therefore, to recognize the 
importance of and to live in accordance with our religious teach- 
ings. 

Finally, we should be prepared for the exertions necessary to 
preserve our freedom, and to be ready to fight for it if attacked. 
We should not through monetary discouragement or temporary 
enthusiasm for any individual lay any of our liberties at the 
feet of anyone, or entrust anyone with powers which might per- 
mit subversion of our free institutions. For if we do this we are 
not likely to long enjoy our freedom. 


In conclusion, I would like to again congratulate and welcome 
you as citizens of this country. I hope that each of you in your 
pursuit of happiness find peace and prosperity. 
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“Lawyers and Social Security” 


Remarks of Allen L. Oliver, 

Chairman, Standing Committee on Unemployment and 
Social Security, American Bar Asociation, to 
National Conference of Bar Presidents 
Atlanta Biltmore Hotel, Atlanta, Ga. 

March 7, 1954 

Your Committee on Unemployment and Social Security 
desires to make what you may term a progress report. It is 
upon a controversial issue. There is pending in Congress at this 
time, House Bill No. 7199 which, in our opinion, vitally affects 
the legal profession. It is sponsored by the present incumbent 
of the White House. Similar proposals were sponsored by both 
of his two immediate predecessors. It is, therefore, not a par- 
tisan political issue. Its purpose is to bring within the Social 
Security program, an additional, approximately 10 million peo- 
ple, including all self-employed lawyers, doctors, dentists, and 
others within the profession. 


The Social Security movement is worldwide. The initial 
legislation in our country was in 1938. Its purpose was to pro- 
vide security at the age of 65 for the worker, then and now being 
retired or discharged at that age. It specifically excluded self- 
employed lawyers and other professions. To include them now 
would be to change the present status. The O.A.S.I., or Old 
Age and Survivors’ Insurance, is the primary issue here. 


Under the present Act, if you be employed for a period of six 
quarters, 18 months, you become eligible to payment of $85 a 
month when you reach the age of 65, provided you do not earn 
as much as $75 per month when you arrive at that age of 65. If 
you do, you do not receive any of the benefits provided by the 
Act. The only bargain that our Committee sees in this Act is 
for those members of the professions, ours and other professions, 
who are approaching the age of 65 and have definitely deter- 
mined that they will completely retire at that age—there are 
very few of that type—and the young man who, perhaps 25 to 35 
years old, is reasonably certain that he will die within the next 
ten years, and does. Those may be carried as bargains under 
the Act. There are a few of that type. 


In 1950, the American Bar Association took a position, 
through the action of this House, approved by the Assembly, 
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which disapproved the inclusion of lawyers within the Act. This 
Committee, of which I happen to be the Chairman, was appointed 
immediately thereafter, and our Committee has consistently ap- 
proved the action initially taken by this House and approved by 
the Assembly, which is that lawyers shall not be included within 
the Act. 


In our annual and semi-annual reports to this House, we have 
attempted to give the reasons for inclusion as well as the reasons 
against inclusion. 


In the November issue of the Journal, there appeared a well- 
written and well-arranged article by Dean Larson, of Pittsburgh 
University, giving the reasons why this profession should be 
included. In the January issue of the Journal our Committee 
took a position definitely giving our position, which is that we 
should not be included within the program. 


At the Boston meeting, last August, the Board of Governors 
requested that we withdraw our report, reaffirming our position, 
and make a further study, particularly with reference to the 
voluntary or elective coming within the program, giving each 
lawyer the right to elect or determine whether he individually be 
brought within the program or not. 


We wrote to the President of every State Bar Association. 
We wrote to the fifty largest Bar Associations in the country, 
and we wrote to fifty of the smaller Bar Associations within the 
country. We have charted the results. I fear you cannot see 
them, so may I give them to you? I shall content myself with 
giving you only the totals, but we have here listed how each state 
and how each Bar Association that responded—forty of them— 
voted. We have the letters here to back up the chart. 


I give now only the totals. The State Associations have voted 
thus: Two for compulsory, four against compulsory inclusion. 
Under the voluntary basis, four for; four against. Not yet ready 
to report from the State Associations, ten. Of course, the others 
are not yet ready to report or they would have written us. We 
give only those on which we have the written evidence. 


Under the large local associations: for compulsory, two; 
against compulsory, two; for voluntary, five; against voluntary, 
two; not yet ready, four. 


The smaller associations: for compulsory, one; against com- 
pulsory, three; for voluntary, one; against voluntary, three; 
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not yet ready to report, two. Total: For compulsory, five; 
against compulsory, nine; for voluntary, ten; against compul- 
sory, or elective, eight; not yet ready to report, eighteen. 


On Thursday of last week, we held a panel at this regional 
meeting and had a discussion which lasted one hour and forty 
minutes, and when our time was up, we were asked to continue. 
The interest of those who were there was keen. There were but 
few present. We were honored, I believe, by two or three mem- 
bers of this House. 


I might tell you that the personnel of the Committee which 
has served you included—and the personnel has been continuous 
during the four years of its service—the expert of the Standard 
Oil, the expert of the United States Steel, a Vice-President and 
General Counsel of a large insurance company in Boston; the 
General Counsel for another insurance company; the head of the 
Unemployment and Social Security program of the State of New 
York; and two practicing attorneys, one from the largest city in 
the world, the other a country practitioner, your speaker. So 
we have had somewhat of a cross-section of our Association. 


Now, may I address myself to some of the basic principles 
involved, and I know the time is brief. Most people look at most 
propositions through billfold spectacles—the cost. We have 
urged and argued and pleaded for $2 million to build a home 
for this Association, and haven’t quite reached that amount. Yet 
this program, gentlemen, will cost you and the rest of the lawyers 
in America $24,300,000 per year on the present rate and on the 
present basis of $3600, with the certainty that it will be in- 
creased. 

May I call your attention also at this time to the fact that 
you get nothing out of this until you arrive at the age of 65, 
and you will get nothing until you arrive at the age of 75 unless 
you make less than $75 a month between the ages of 65 and 75. 


May I also call to your attention the fact that in entering 
this program, you are not buying an insurance policy. You get 
no policy. You have no vested or immutable right from your 
government for the money which you pay in under this program. 
Nobody else has that pays in under this program. I have some 
cases on that. A recent case decided in Massachusetts cited 
three United States Supreme Court decisions. I shall not take 
time to give them to you now. I have them if you want them. 


There has been built up in this fund what is called a trust 
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fund in which there is a surplus of $18 billions of money. I saw 
last year that an actuary said that if you want this plan to be 
carried out, it will take a trust fund, a reserve of $200 billion. 
The $18 billions which we now have has been invested in United 
States bonds. You may draw your own conclusion as to what 
will happen when you need the money. That is a controversial 
issue upon which I have definite ideas. 

We are not opposed to the Jenkins-Keough Bill. We favor it. 
We think it is a good thing. 

We were asked to direct our studies primarily to the question 
of voluntary inclusion. Let me tell you about three reasons why 
we are opposed, first, to compulsory and then nearly a dozen 
reasons why we are opposed to voluntary. 

First, we are opposed to the inclusion of lawyers under the 
compulsory basis as provided in this 7199, because on principle 
we are against regimenting the profession. We are against sell- 
ing our birthright from our founding fathers for an illusory 
mess of pottage, and it is illusory. This is not a contractual 
matter with the government. It is an administrative, legislative 
one which they can cut off if they please. Some countries have 
done so. 

Secondly, we are against it because of the cost. As a pro- 
fession and as individuals within the profession, we will not get 
out of it what we put into it unless you are one of those rare 
cases of the bargains that I mentioned earlier. I think if you 
ask any competent actuary, he will tell you that the plan is not 
sound economically. 

We were asked to make a special study with a view of the 
voluntary or elective coming into the program. We have. The 
Lodge bill was that. It died a natural death in the Congress. 

Now these reasons suggest themselves to us as opposed to the 
voluntary inclusion, that is, of letting each lawyer determine 
for himself whether he would come in: First, it isn’t sound eco- 
nomically. I shall not dwell on that. It will cost each member 
more than he will ever get out of it, from the selfish viewpoint. 
It would be discriminatory in favor of the professions. It would 
give you and me a privilege which our next door neighbor would 
not have. He wouldn’t like it. It isn’t good from a public rela- 
tions standpoint. If we have the right, the privilege, he should 
have it. If he does not have it, why should we be put in the 
privileged class? It would cause dissension. 

A member of this House said to me, “I now wish I had gone 
into it when I had the opportunity.” 
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I said, “Yes, and if you had gone into it, you would wish now 
that you had not.” 

He said, “Agreed.” 

Whichever way you move in this matter, you will probably 
wish you had done the other. It will sow dissension in our 
opinion. If you once elect, you are in, and it is irrevocable. 

It would, in our opinion, ultimately result in compulsory in- 
clusion if we were given the voluntary or elective process now. 
In practice, gentlemen, in our opinion, it will not work, and may 
I say that the opinion of our Committee is now and has continu- 
ously been unanimous through the four years that we have 
served you. 

Finally, we find no rank and file clamor for this thing. I am 
frank to tell you I thought there was. I so wrote to the members 
of our Committee. I thought there was an upsurge from the 
grass roots in favor of voluntary inclusion. The chart shows 
I was wrong. We find no upsurge from the grass roots in favor 
of it. 

The situation as we find it is very comparable to that which 
we found when we reported to you in San Francisco a year and 
a half ago. Some are for, some are against. In my humble 
opinion, no lawyer worthy of the name ought to either ask or 
permit, if he could help it, a situation where he would be de- 
pendent upon his neighbor to take care of himself in his old age, 
nor his family; that any lawyer worthy of the name ought to 
take care of himself and his own family and not be dependent 
upon the public therefor. 

The Committee has not changed its position. We did not get 
the information that we present to you here in time to make a 
recommendation, and for us to make one would be out of order. 
We, therefore, present to you merely a progress report. 
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‘TIME IS OF THE ESSENCE” 

While this is an important principle in certain types of contractual cases, this 
phrase may be of extreme importance to the lawyer in his every day practice, i. e., 
in the preparation and printing of a brief. 

Often, for various reasons, a lawyer cannot dictate his brief until the last pos- 
sible moment. Then comes the problem of can it be printed in time and, if so, will 
it be a thorough and accurate job? 

The answer is yes if your brief is sent to the right place. Because of our 
many years experience in this field and, more important, due to the fact that brief 
printing is our business, our specialty, and not just a fill in, we are able to render 
fast, dependable and accurate service. 

Remember, our service includes picking up your copy, proof-reading by a 
qualified attorney, filing and service on opposing counsel. So, the next time you're 
in a jam, call— 


MONTGOMERY é& CO. 
“The Brief Specialists” 
430 CHARTRES STREET PHONE MAGNOLIA 1141 
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A LAWYER'S FEE IS A 
WISE INVESTMENT 


F you write your own will to save the fee that a 

lawyer would charge for drawing it, you save a 
few dollars—and it may later cost your family many 
times that fee. 


Your “home-made will” may be declared invalid by 
the court. Then your estate will be distributed in the 
way the intestate law provides, perhaps depriving your 
wife of part of your property. 

Your “home-made will” may transfer your estate to 
your family in the most expensive way, exposing it to 
unnecessary taxes and administration costs. An attorney, 
on the other hand, can probably suggest a more eco- 
nomical method of transfer that may save hundreds of 
dollars for your family. 


Do not risk so much to save so little. If you have 
written your will, ask your attorney to read it. If you 
have not made a will, have him draw it now. 


The Hibernia 
National Bank 


IN NEW ORLEANS 





Thie is the type of Trust Department advertising thie bank ts 
addressing to the public. 








